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VEMORANDUM OPI NI ON

_ On Septenber 25, 2000, Ace Sports Managenent, LLC (“Ace”)
and Elbert Crawford, Il (“Crawford”) were adjudi cated Debtors
under the provisions of Chapter 7 of the United States
Bankruptcy Code by virtue of involuntary petitions filed

agai nst themby creditors. The majority owner of Ace is
Crawford. Thereafter, various pending state court proceedi ngs
involving the two debtors were renmoved to this Court pursuant

to 28 U S.C 88 1334 & 1452 (1994) and Federal Rul e of



Bankruptcy Procedure 9027.

The renoved actions becanme Adversary Proceedi ngs 00-4162,
-4163, -4164, and -4165. The four suits were consolidated for
atrial on the nerits before the Bankruptcy Court at Little
Rock, Arkansas, on July 24, 2001, under AP Nunber 00-4162.

The proceedi ngs before the Court are core proceedi ngs
pursuant to 28 U.S.C. 8 157(b)(2)(A), (K) & 0)(1994), and the
Court has jurisdiction to enter a final judgnent in this case.
The follow ng shall constitute the Court's findings of fact
and conclusions of law pursuant to Federal Rule of Bankruptcy
Procedure 7052.

FACTS

The issues raised by the various parties center on the
di sposition of comm ssions froma 1999 player/agent contract
between Crawford, a sports agent, and Derek Fisher (“Fisher”),
a professional basketball player for the Los Angel es Lakers
(“Lakers”). Fisher hired Crawford as his sports agent prior to
signing his first contract with the Lakers in 1996. Crawford
and Fi sher signed a standard pl ayer/agent contract on March
28, 1996.

Fi sher was drafted by the Lakers in 1996 after he
conpleted his | ast season at the University of Arkansas at
Littl e Rock. He was picked 24th in the first round of the

draft. A contract for a rookie player picked in the first



round is for a termof three years, after which the player is
free to negotiate a new contract. As a consequence of being
picked in the first round, 80% of Fisher’s conpensation was
fi xed pursuant to applicable regulations issued by the

Nati onal Basketball Association.

The NBA rules require a sports agent contracting with an
NBA pl ayer to be an individual and not a business entity such
as a corporation. Crawford forned Ace Sports Managenent, LLC
(“Ace”) in which to conduct his sports agent business, even
t hough any player/agent contract he entered into would al ways
be between the player and Crawf ord.

The NBA al so regul ates a player's contract with a sports
agent. The fee a sports agent is entitled to receive is
limted to 4 percent of the gross salary a player receives
fromthe team |In the case of rookie players, the nost an
agent is entitled to is 4 percent of the additional 20%
portion of the contract that is negotiable. For Fisher's
rooki e year in 1996, Crawford was successful in obtaining the
maxi mum conpensati on Fisher could secure, which was $2.1
mllion, payable over three years.

Fi sher played for the Lakers pursuant to his three-year
contract and perfornmed successfully. In the sunmer of 1999,

Crawford negotiated a new contract with the Lakers on Fisher's



behal f. The 1999 contract is for five years with an option in
favor of Fisher to play two additional years for total
conpensation due Fisher of $21 million if he conpletes al
seven years.

Fi sher al so signed a new standard pl ayer/agent contract
with Cawford in July 1999. This contract provided that
Crawford is entitled to a 4 percent conm ssion payabl e
annual ly from Fisher. The comm ssion conputes to $120, 000. 00
a year. By agreenent between Fisher and Crawford, the first
comi ssion was to becone payable in the summer follow ng the
1999- 2000 basket bal | season

Prior to the consummati on of the 1999 pl ayer/ agent
contract, Fisher received the proceeds of a | oan nade to him
from Nati onal Bank of Arkansas (“NBA’) on Decenber 2, 1998, to
start a clothing business. Fisher transferred the $85, 000. 00
in loan proceeds to Crawford, who then remtted $10,000.00 to
Fi sher for expenses already incurred. Crawford then deposited
t he remai ning $75,000.00 into his accounts at Mercantil e Bank
on Decenber 2, 1998. Apparently, Crawford did not use the
$75,000. 00 for the purpose intended because he testified that
he still owes Fisher the noney.

Meanwhi | e, Ace borrowed substantial sums of nobney during

1998 and 1999 from banks in Arkansas. Crawford had personally



guaranteed all of Ace's obligations. By August 1999, Ace and
Crawmford were in financial difficulty.?

During this period, Crawford had assigned his right to
recei ve conm ssions from Fi sher and other athletes to severa
banks. Crawford had al so granted or attenpted to grant
security interests in his right to receive conm ssions from
Fisher in order to secure his and Ace's debt to the banks.
Crawford began to ask Fisher to advance sone of the
commi ssions on the 1999 contract, even though they were not
yet due.

On August 13, 1999, Fisher paid Crawford $22, 500. 00,
which Crawford testified was a paynent on fees due to Crawford
under the 1996 pl ayer/agent contract. On August 21, 1999,

Fi sher issued a check payable to Ace Sports Managenent in the
sum of $120, 000. 00, which was the entire conm ssion due
Crawford for the 1999-2000 season.? The paynment was directed
to Ace at the instruction of Crawford. On Novenber 14, 1999,
Fi sher paid Crawford a second advance on the commi ssion due

under the 1999 contract in the sum of $22,500.00 payable to

'Crawf ord owed banks in Arkansas alnost $2 nmillion in
August 1999.

*Pursuant to the parties’ agreenent, this anmount woul d not
have been due until after the 1999-2000 basketball season
concl uded.



Ace at Crawford's instruction.

I n Novenber 1999, Crawford net with Fisher in Los Angeles
to discuss Crawford's financial problens. Crawford asked
Fi sher to introduce himto sone contacts in Los Angel es who
m ght help Crawford financially because he had exhausted his
credit with banks in Arkansas.

Fi sher thereafter introduced Crawford to Barry Gari pedi an
(“Garipedian”), an enployee of Salonmon Smith Barney (“Smth
Barney”), a large stock brokerage firm Garipedi an was
Fi sher's financial adviser and supervised Fisher's account at
Smth Barney. The three discussed a proposal concerning a
possible oan from Smth Barney to Crawford or Ace secured by
Fi sher's account at Smth Barney.

In anticipation of a possible agreenent, Fisher
executed, in blank, two letters of authorization to transfer
funds, but with the specific understanding that nothing was to
be transferred unl ess Fi sher comuni cated his consent.?

Fi sher stated that he had reservati ons about the proposal
because he did not want to be obligated to pay Crawford' s debt
to Smth Barney if Crawford failed to pay.

However, in Novenber 1999, Fisher's account at Snmith

> Fisher testified that he had endorsed |l etters of
aut horization in blank to Garipedi an on previous
occasi ons.



Barney was debited in the suns of $50,000.00 and $130, 000. 00
w t hout Fi sher's know edge or approval, according to Fisher’s
testinony. The sum of $50, 000. 00 was transferred to River
Vall ey Bank in Russellville (“River Valley”) and applied to
Ace's obligation to River Valley. The sum of $130, 000. 00 was
transferred to NBA and was disbursed to creditors of Ace.*

Fi sher did not learn of the unauthorized transfers until
several weeks |ater when the transfers were brought to his
attention by his father. Fisher was upset by what had
happened and turned the natter over to his father.

As a result, Fisher termnated Crawford as his agent in
Decenber 1999. Fisher does not, however, dispute his
obligation to pay Crawford all comm ssions due under the 1999
pl ayer/agent contract. Crawford has never repaid any of the
$180, 000. 00 that was transferred from Fi sher's brokerage
account, any advance on comm ssions under the 1999 contract,
or the sum of $75,000.00 transferred to Crawford in 1998 to
fund Fisher’s proposed apparel business.

Crawf ord acknow edged that he was the person who

instructed Smith Barney to transfer the $130,000. 00 to NBA and

* Apparently, no loan by Smith Barney was ever
consummat ed, and the noney was sinply taken from Fisher's
account, pursuant to instructions fromCrawford to
Gar i pedi an.



t he $50,000.00 to River Valley in Novenber 1999. Crawford
testified that Fisher gave himthe authority to wi thdraw the
noney from Smth Barney, but Fisher denies that he did so.

As will be discussed in detail, R ver Valley, Bonnie
Johnson, NBA, Merchants and Pl anters Bank of Sparkman (“M &
P”), and Union Bank of Bryant (“Union Bank”) all claim
perfected security interests in the comm ssions due under the
1999 pl ayer/agent contract between Crawford and Fi sher.

Under the ternms of the contract, Fisher owes $120, 000. 00
each year beginning with the 1999-2000 season through the
2003- 2004 season. Fisher will owe an additional $120,000.00
for the 2004-2005 season and $120, 000. 00 for the 2005-2006
season if Fisher does not exercise his option to termnate the
contract. The |east anmount owed by Fisher to Crawford is
$600, 000. 00 and the maxi mum owed i s $840, 000. 00.

The clains of the banks and Bonni e Johnson are as

foll ows:

1. River Valley - $288, 893.52;

2. NBA - $647, 031. 56;

3. Bonni e Johnson - $370, 161. 98;
4. M&P - $171, 693. 03;

5. Uni on Bank - $451, 451. 26;



These clains total $1,929, 231. 35.
Fisher clains the right to setoff for the foll owi ng suns:

1. $ 75,000. 00 of the $85,000.00 | oan proceeds Fisher
transferred to Crawford in Decenber 1998;

2. $ 22,500.00 transferred to Ace August 13, 1999;
$120, 000. 00 advanced to Ace August 21, 1999;

$ 22,500.00 advanced to Crawford Novenber 14, 1999;

a W

$ 50, 000. 00 unaut hori zed transfer to Ace on
Novenmber 18, 1999;

6. $130, 000. 00 unaut hori zed transfer to Ace on
November 18, 1999.

The total claimof setoffs is $420,000,00. Fisher also
clains the right to set off his attorney's fees incurred as a
result of this litigation

Dl SCUSSI ON

l.
FISHER S RI GHT TO SETOFF
The Bankruptcy Code provides:
(a) Except as otherwise provided . . . this title
does not affect any right of a creditor to offset
a nutual debt owi ng by such creditor to the debtor
that arose before the comrencenent of the case under
this title against a claimof such creditor against
the debtor that arose before the comencenent of
t he case.
11 U.S.C. § 553(a) (1994).
This section does not create a right of setoff but nerely

preserves that right as it exists under nonbankruptcy | aw



Ctizens Bank of Maryland v. Strunpft, 516 U S. 16 (1995);

Austin v. Cockings (In re Cockings), 195 B.R 915, 916 (Bankr.
E.D. Ark. 1996).

Four elenments prove right to setoff: (1) that the debt is
mutual, that is, that each party has the right, in his own
name, to collect against the other, in his own right; (2) the
debt owing to the creditor arose before the bankruptcy case;
(3) the claimagainst the creditor arose before the bankruptcy
case; and (4) the right to setoff exists under nonbankruptcy

law. In re Cockings, 195 B.R at 917 (citing In re \Witaker,

173 B.R 359, 361 (Bankr. S.D. Chio 1994); In re MetCo M ning

& Mnerals, 171 B.R 210, 217 (Bankr. WD. Pa. 1994); In re

d aze, 169 B.R 956, 964 (Bankr. D. Ariz. 1994)).

The parties do not dispute that the debts owed by Fisher
to Crawford and by Crawford to Fisher arose prepetition.
Furthernore, it is clear that Arkansas |aw grants the right of
setoff by virtue of the applicable statute, which provides: “A
setof f may be pleaded in any action for the recovery of noney
and may be a cause of action arising either upon contract or
tort.” Ark. Code Ann. 8 16-63-206(a)(M chie 1987).

M & P makes no separate argunent regarding Fisher's right
of setoff, but instead relies on the argunents of Union Bank,

NBA, and River Valley. NBA does not argue the setoff issue in

10



its brief.

Ri ver Vall ey and Bonni e Johnson state that setoff is
precl uded by Crawford s assignment of conm ssions to each of
them Their contentions related to the assignnent will be
addressed separately under Part VII below. They al so advance
ot her argunents agai nst setoff as to various individual
transfers fromFisher to Crawmford, and these will be discussed
in turn bel ow.

Uni on Bank fully addresses the issue, basing its
opposition to setoff on lack of nutuality and equitable
grounds. Union Bank’s first argunent is that the check dated
August 13, 1999, in the sum of $22,500.00 represented payment
due Crawford on the 1996 pl ayer/agent contract and, thus,
cannot be offset agai nst conm ssions due Crawford under the
1999 pl ayer/agent contract.

The evi dence conflicted as to whether this paynent was
made pursuant to the 1996 or 1999 contract. Fisher testified
at trial that the paynent was an advance on the 1999 contract,
but in an earlier deposition he stated that “1 would probably
say that this check would close out Exhibit 6 [the 1996
contract].” (Tr. at 475.)

Crawmford testified that the $22,500.00 check witten

August 13 was for “agent fees for 98-99, | believe on an

11



endi ng bal ance of the old contract, to the best of ny

knowl edge.” (Tr. at 145.) He said this check probably
correlated with an entry on the Cient Fee Form (Fi sher Ex. 6)
whi ch he submtted to Fisher. This entry was | abeled “Paid in
1998.” (Fisher Ex. 6.)

Fi sher Exhibit 6, the Cient Fee Formsubmtted to Fisher
by Crawford in late sunmer of 1999, tends to corroborate
Crawford s testinony. It appears to be an accounting of
services rendered and fees paid up until Septenber 14, 1999.
This conclusion is based on the fact that the bal ance due to
Crawford under this accounting was $19, 320. 00, a sum whi ch
Fi sher subsequently paid on Septenber 14, 1999.

The form shows that Crawford was due fees of $31,221.50
for arrangi ng paid personal appearances and ot her pronotional
activities for Fisher from 1998 until August 1999. The form
al so shows that Crawford was due commi ssions of $10,599. 00
under the 1996 pl ayer/agent contract for 1998 and $120, 00. 00
for 1999 under the 1999 contract. The total of fees and
conmmi ssions due for 1998-1999, as reflected by the form is
$161, 221. 50. The form subtracts fromthis total the amount of
$22,500. 00 as paynent by Fisher for 1998 fees and $120, 000. 00
as payment by Fisher for 1999 fees. The form concl udes that

Fi sher still owed Crawford $19, 320. 00.

12



Fi sher concedes that this anmount, $19, 320. 00,
represented the final paynment due for fees and comm ssions
i ncurred under the 1996 contract. Fisher paid this anmount on
Sept enber 14, 1999, and does not attenpt to set it off against
fees due to Crawford under the 1999 contract.

Thus, the fee formcharacterizes the $22,500. 00 check as
a paynent for 1998 services rendered. Furthernore, at the tine
of this accounting, Fisher had already paid the entire
$120, 000. 00 paynent due for the year under the 1999 contract.
The $22,500. 00 nust have been applied to the agent fees of
$41,820. 50 that Fisher still owed under the 1996 contract.

Gt herwi se, Fisher could not conclude that the $19,320.00 stil
owi ng was paynent for 1998 fees earned (%41, 820.50 -
$22,500. 00 = $19, 320. 00) .

Fi sher has not established that the $22,500.00 check
witten by Fisher to Crawford on August 13, 1999, was paynent
for fees due under the 1999 contract and subject to setoff.

Uni on Bank al so contends that the $120, 000. 00 paynent
dat ed August 27, 1999, cannot be setoff against the bal ance
owed on the 1999 contract because the paynent represented an
advance on the 1999 contract. This argunment has no nerit,
considering that Fisher seeks to offset fees he already paid

to Crawford against total fees he owes to Crawford over the

13



life of the contract. Fisher is not arguing that he be given
credit twice for the sane paynent, and it is undi sputed that
t he paynent was made.

Further, Union Bank alleges that Fisher has no right of
setof f because of lack of nutuality between clains. The Bank
states that Fisher's claimis against Ace, not Crawford,
because sonme paynents by Fisher were nade to Ace. Union Bank’s
position is that Fisher cannot set off the $22,500.00 advance
dat ed Novenber 14, 1999, because the funds were used to pay
Ace's payroll, and therefore, there is no nutual debt to
of fset. Union Bank al so states that the $180, 000.00 in
transfers fromthe Smth Barney account cannot be offset
because of lack of mutuality in that the funds were used to
pay debts incurred by Ace, not Crawford.?®

Uni on Bank makes the sane argunent regardi ng $50, 000. 00
of the $75,000.00 transfer from Fisher to Crawford on Decenber

2, 1998, because Crawford put $50, 000.00 of these proceeds in

Ri ver Val |l ey and Bonni e Johnson claimthat $130, 000. 00 of

t he $180, 000. 00 transfer fromthe Smth Barney account
cannot be offset because the transfer was authorized by

Fi sher and, therefore, subject to their earlier assignnent.
However, the Court finds Fisher’s testinony credible that
he did not authorize the transfers fromhis Smth Barney
account .

14



t he Ace account.®

Uni on Bank’s argunents are unavailing. Fisher did not
owe Ace any noney because his contract was with Crawford and
under the contract, Fisher was indebted to Crawford, not Ace.
Fi sher only paid Ace at the direction of or to accommopdate

Crawf ord, who owned Ace. See Hanssen v. DPP/ AAFES (In re

Hanssen), 203 B.R 149 (Bankr. E. D. Ark. 1996) (hol di ng t hat
mutual ity exists between a governnmental entity and a debtor
even when the debtor’s obligation is to a different
governnmental entity than that asserting setoff).

Finally, Union Bank raises the issue of unfairness in
permtting Fisher the right of setoff of the $180, 000.00
wrongfully withdrawn from Fisher's account at Smth Barney.
The evidence in the record is that Fisher never authorized the
wi t hdrawal of $180, 000.00 from his account and that these
funds were disbursed at the direction of Crawford. The Court
believes this testinony. However, Union Bank contends that

Fi sher, by signing stock transfer fornms in blank and

°Bonni e Johnson contends that the $75,000.00 transfer in
Decenber 1998 cannot be of fset because there is not enough
evi dence to show whet her or how the noney was used by
Crawford after the transfer. Wile information on the

di sposition of these | oan proceeds is scant, Crawford did
testify that he still owes the $75,000.00 to Fisher. The
Court infers fromthis adm ssion that Crawford did not use
the noney for its intended purpose as start-up funds for an
apparel business.

15



entrusting themto Garipedian, contributed to Crawford's
ability to consummate the unauthorized wi thdrawal .

As previously stated, section 553 of the United States
Bankrupt cy Code does not create an independent right of
setoff, but nerely preserves setoff rights that exist under
nonbankruptcy | aw, such as those provided by Arkansas statute.
However, as asserted by a |l eading treatise on bankruptcy, “set
of f in bankruptcy is perm ssive rather than mandatory and .

application of the doctrine is coomitted to the sound
di scretion of the trial court. . . .” 4 Collier on Bankruptcy
1 553.02[3] (Lawrence P. King et al. eds, 15'" ed. rev. 2001).
The exercise of the right of setoff should not be

permtted when it would be inequitable. United States v.

Arkison (In re Cascade Roads, Inc.), 34 F.3d 756, 763 (9th

Cr. 1994) (hol ding inequitable conduct by governnent
precl uded governnent’s exercise of setoff rights against the

debtor) (quoting United States v. Norton, 717 F.2d 767, 772

(3d Gr. 1983); Canel back Hosp. Inc. v. Buckennmaier (In re

Buchenmai er), 127 B.R 233, 237 (B.A P. 9" Cr. 1991); Pieri

v. Lysenko(ln re Pieri), 86 B.R 208, 210 (B.A P. 9th Gr

1988); Parkway Pl aza lnvestors v. Bacigalupi, Inc. (Inre

Bacigalupi, Inc.), 60 B.R 442, 445 (B.A. P. 9" Cir. 1986)).

16



Even if setoff is authorized, the bankruptcy court has
di scretion to deny setoff when principles of equity so

dictate. Oficial Comm of Unsecured Creditors v.

Manuf acturers & Traders Trust Co. (In re Bennett Funding

Goup, Inc.), 146 F.3d 136, 140 (2nd G r. 1998) (citations

omtted); Duvoisin v. Foster (In re Southern |ndus. Banking

Corp.), 809 F.2d 329, 332 (6th Cir. 1987) (citations omtted);

Illinois v. Lakeside Community Hosp., Inc. (In re Lakeside

Community Hosp., Inc.), 151 B.R 887, 893 (Bankr. N.D. II1.

1993) (citations omtted).

It is true that the banks hol ding clains secured by
Fi sher's contract had no part in the unauthorized w thdrawal .
|f Fisher is permtted to exercise his right of setoff to the
extent of $180, 000.00, the creditor with |lowest priority wll
have to bear a greater financial |oss despite its secured
status and its lack of know edge of the transfers. Inplicit
in Union Bank's argunent is that Fisher should exhaust his
efforts to collect from Gari pedi an and/ or Sm th Barney before
he is allowed the right of set off.

However, no party to these consolidated actions nade

Smth Barney or Garipedi an a defendant under a theory of

17



equi t abl e subrogation,’ contribution or sone other theory.

The record does not establish indisputably that Fisher has a
right to recover the full anmount of the unauthorized transfer
plus interest and attorney's fees from Gari pedian or Smth
Barney. Wthout such proof, the Court would have to specul ate
as to the probable outconme of any litigation between Fi sher
and Smth Barney and/or Garipedian. Fisher's right of
recourse to litigation is not the equival ent of recourse to
collateral. For exanple, if Fisher had a right to recourse to
a perfected security interest in collateral, the exercise of

his right of setoff mght be inequitable. See In re Cabrillo,

101 B.R 443 (Bankr. E.D. Pa. 1989) (holding setoff not
appl i cabl e when creditor seeks to foreclose property subject
to security interest).

For the reasons stated, Fisher will be permtted to

exercise his right of setoff against Crawmford in the total sum

"See 11 U.S.C. 8 509 (1994). See, e.qg., Chenical Bank v.
Craig (In re dade Springs, Inc., 826 F.2d 440 (6th Cr.

1987) (creditor honoring letter of credit was entitled to
equi tabl e subrogation to rights of issuer of credit secured
by debtor’s deed of trust); In re Bugos, 760 F.2d 731, 734
(7th Cr. 1984) (co-tenant, who nmade paynents on contract
for sale, was subrogated to rights of creditor he paid);

In re Russell, 101 B.R 62, 65 (Bankr. WD. Ark. 1989)
(where co-maker on note sold collateral to debtor, who
assuned seller’s debt on note, and co-nmaker subsequently
pai d debtor’s obligation on note, co-nmaker not entitled to
subrogation for debt he paid on behalf of debtor.)

18



of $397,500.00 plus attorney's fees in an anount to be
determ ned after notice and a hearing.?
(N
Rl VER VALLEY BANK' S CLAIM OF A PERFECTED SECURI TY | NTEREST

Begi nning in June 1998, River Valley made a series of
| oans to Ace. The | oans were evidenced by a series of notes
executed by Crawford as President of Ace. The notes were all
made in the name of Ace Sports Managenent, LLC and were signed
“Ace Sports Managenment, LLC By: Elbert Crawford, 111,
President” or “By: Elbert Crawford, II1l.” Al of the notes
are personally guaranteed by Crawford. These notes cul m nated
i n Note Nunmber 2000553 dated February 2, 2000, in the
princi pal sum of $251, 174. 63.

In order to secure repaynent of the indebtedness owed to
the bank, a series of conbination security agreenent and
financi ng statenent was executed, each docunment nam ng River
Val l ey as the secured party. The first security agreenent and
financing statenent is dated June 9, 1998. The Debtor's nane
appears in the upper |eft-hand corner as “Ace Sports
Managenment, LLC,” and the coll ateral described is “standard

pl ayer agent contract between El bert Crawford, 111 (Agent) and

® Fisher’s right to attorney’s fees is provided for by
Arkansas | aw. See Ark. Code Ann. § 16-22-308
(Mchie 1999); Arkansas Rule of G vil Procedure 22(b).
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Ansu Sesay (Player).” A box marked with an ‘X is follow ng by
the | anguage: “All rights |I have now and that | may have in
the future to the paynent of noney. . . .” (R ver Valley Ex.
3.)

The security agreenent and financing statenent is
signed by the typed signature “Ace Sports Managenent, LLC "~
and beneath is Elbert Crawford, Ill's witten signature and
the nane “El bert Crawford, 111" typed under the handwitten
signature. The signature |line does not designate Crawford as
Presi dent of Ace. The financing statenent was filed with the
Secretary of the State of Arkansas on June 15, 1998, and with
the Crcuit Cerk of Pulaski County, Arkansas, on June 12,
1998. (River Valley Exs. 3 and 4.)

A second financing statenent and security agreenent
dated July 17, 1998, was executed in the sanme fashion and
filed of record wwth the Secretary of State and with the
Crcuit Cerk of Pulaski County, Arkansas, on July 28, 1998.
A third security agreenent and financing statenment was
executed in the same fashion as the previous two on Novenber
5, 1998, and was filed of record Novenber 12, 1998, with the
Secretary of State and on Novenber 10, 1998, with the Grcuit
Cl erk of Pul aski County, Arkansas.

A fourth financing statenent was filed of record on

20



Sept enber 7, 1999. The Debtor's name was typed in the upper

| eft-hand corner as “Ace Sports Managenent, LLC,” and the
secured party was identified as River Valley Bank. The
docunent filed was not signed on its face, but referred to an
attachment. The attachnent was a docunment titled
“Assignment.” Dated Septenber 1, 1999, the docunent purports
to assign Crawford s fees pursuant to the 1999 pl ayer/ agent
contract with Fisher. The assignees are listed as River Valley
and Bonni e Johnson.

The docunent bears the follow ng signature |ines:

Assi gnor, Elbert Crawford, 111

Quar antor, Derek Fi sher

Ace Sports Managenent by

Ri ver Val |l ey Bank by

Bonni e Johnson:

21



(River Valley Ex. 27.) Each signature line bears the
handwritten signature of the party indicated beneath or beside
the blank. Crawford’s signature is also witten beside the Ace
Sports Managenent |ine and Janes Biggers’ signature is signed
beside the River Valley I|ine.

Al'l parties agree that the Arkansas version of the
Uni form Commerci al Code governs this dispute.® The collatera
in question is an account, neaning “right to paynent . . . for
services rendered. . . .” Ark. Code Ann. 8§ 4-9-106 (Mchie
1991 & Supp. 1999). In order to perfect a security interest in
an account such as the one in question, the creditor nust file
a financing statement. Ark. Code Ann. 8§ 4-9-302 (Mchie 1991
& Supp. 1999).

The proper place to file a financing statenment to
perfect a security interest in an account is in the Ofice of
the Secretary of State and, since the Debtor in this case has
a place of business in only one county, the Crcuit derk of
that county. Ark. Code Ann. 8§ 4-9-401(c) (Mchie 1991). A
security interest attaches to an account when the debtor signs

a security agreenent describing the account sufficiently, the

‘The extensive revisions to Article 9 of the Uniform
Commerci al Code that took effect in Arkansas in 2001 are
not applicable in resolving the issues in the instant case,
whi ch arise out of events occurring before the revisions
wer e adopt ed.
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creditor has given value for its security interest in the

account, and the debtor has acquired rights in the account.
Ark. Code Ann. 8 4-9-203(a)-(c) (Mchie 1991 & Supp. 1999);
Findl ey Machinery Co. v. Mller, 3 Ark. App. 264, 268, 625

S.W2d 542, 544 (1981).

The Arkansas Code defines the term“Debtor” as foll ows:
‘Debtor’ neans the person who owes paynent or other
performance of the obligation secured, whether or not
he owns or has rights in the collateral, and includes
the seller of accounts or chattel paper. Were the
debtor and the owner of the collateral are not the sane
person, the term ‘debtor’ neans the owner of the
collateral in any provision of the chapter dealing with
the collateral, the obligor in any provision dealing
with the obligation, and may include both where the
context so requires.

Ark. Code Ann. 8 4-9-105(1)(d) (Mchie 1991 & Supp. 1999).

A security agreenment that provides for a security
interest in after-acquired property is valid and will create a
security interest when the debtor acquires rights in the
collateral and all of the other requirenents for creating a
security interest have been net. Ark. Code Ann. 8§ 4-9-204

(Mchie 1991); Tradax Anerica, Inc. v. First Nat’'|l Bank (In re

Howel| Enter., Inc.), 105 B.R 494, 499 (Bankr. E. D. Ark.

1989), rev’d on other grounds, 934 F.2d 969 (8" Gr. 1991).
The security interest in an after-acquired account becones

ef fective when the after-acquired account is created, but the
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date of perfection is the date the financing statenent is

filed. Ark. Code Ann. 8§ 4-9-303(1)(Mchie 1991); Bank of the

West v. Commercial Credit Fin. Servs., Inc., 852 F.2d 1162,

1166 (9th Cir. 1988); In re Howell Enter., 105 B.R at 499

(citations omtted).

Were, as in this case, there are conpeting security
interests and perfection is acconplished by filing, the
secured party has priority who files before the other secured
party. This is so regardless of the first filer’s prior
knowl edge of other existing security interests. Ark. Code Ann.

8§ 4-9-312 (5)(a) (Mchie 1991 & Supp. 1999); Al aska v. Fow er,

611 P.2d 58, 60 n.3 (Al aska 1980) (ruling that perfected
security interest prevails over prior unperfected interest
even if perfecting party had notice of prior interest when he

took his interest) (citing Inre Smth, 326 F. Supp. 1311

(D.Mnn. 1971)); 4 James J. Wite & Robert S. Sunmers, Uniform
Conmmerci al Code, 8§ 33-4 at 317 (4'" ed. 1995) (hereinafter
“White & Summers”) (discussing the fact that secured party who
wins the race to the courthouse to file is superior wthout
regard to the state of his know edge).

River Valley clains a perfected security interest in the
1999 contract between Fisher and Crawford. The bank states

that this security interest has priority over all other
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claimants by virtue of its filing on July 28, 1998. See R ver
Val | ey Exhibits 12 and 13.

The ot her banks argue that R ver Valley is unperfected
for two reasons. First, they contend that the security
agreenents in favor of River Valley were executed by Crawford
on behal f of Ace, which never owned any interest in the
contract between Fisher and Crawford.

Second, the opposing banks argue that the financing
statenent filed of record designates Ace as the Debtor and
thus, is not in conpliance with section 4-9-105(a)(d), which
defines “debtor” as one having rights in the collateral. Thus,
the contention is that even if Crawford gave River Valley a
security interest, R ver Valley is unperfected because the
financing statenent is seriously msleading in nam ng Ace,
rather than Crawford, as the debtor.

Ri ver Valley points out that the notes, which were
executed by Crawford on behal f of Ace, added the words “By”
and “President” on the signature line. River Valley argues,
therefore, that the security agreenment and financi ng statenent
nmust have been executed by Crawford individually because they
do not contain the words “By” and “President.”

River Valley cites two cases construing a Uniform

Conmrer ci al Code provision on negotiable instrunents to the

25



effect that a naker of a note who signs a note on behalf of a
corporation and who fails to designate his office in the
corporation remains personally liable on the note. Those cases

are United Fasteners, Inc. v. First State Bank of Crossett,

286 Ark. 202, 691 S.W2d 126 (1985) and Fanning v. Henbree Q|

Co., 245 Ark. 825, 828-29, 434 S.W2d 822, 824 (1968).

However, these cases do not apply to the issue before
the Court. Each of the cited cases interprets section 4-3-402
of the Arkansas Code, which states that a representative who
signs his nane to an instrunent is personally obligated if the
i nstrunment does not show the signature was executed in a
representative capacity. This section of the Arkansas Code
applies to negotiable instruments, not to secured
transactions, which are governed by the provisions of Article

9 of the Uniform Commercial Code. See generally 2 Wiite &

Summers, supra, 8 16-5 (discussing personal liability as
related to signature requirenents of section 3-402).

Ri ver Valley' s argunment was addressed in detail by the
court in a case arising out of the state of Maryland. See

Plenmens v. Didde-G aser, Inc., 224 A2d 464 (M. 1966). In that

case the financing statenment identified the corporate debtor
correctly but the signature of its president gave no

indication at all that it was signed in a representative
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capacity.
In upholding the validity of the financing statenent the
court stated,

Appel | ant argues that the signature of an
i ndividual is not the signature of a
corporation and that the signature of an
i ndi vidual can not authenticate a corporate
signature. He cites as controlling 3-403(2)(a)
and (b) which obligates personally an
aut hori zed representative who signed an
instrument for a principal in his own nane
Wi t hout indicating any representative capacity,
and Code (1957) Article 23, section 5 (a)(1),
whi ch sets out prerequisites for corporate
nanes. No personal liability is created by the
execution of a financing statement. . . . A
signed financing statenent is filed for the
pur pose of showing that the statenent is
genui ne and can be accepted for filing.

Pl enens, 224 A 2d at 562-63(citing Benedict v. Lebowitz, 346

F.2d 120 (2d Cir. 1965); In re Carlstrom 3 U C C Rep. 764

(Me. 1966); Lincoln Bank & Trust Co. v. Queenan, 344 S.W2d

383 (Ky. 1961); Uni form Commercial Code § 9-402 cnt. 1).

Thus, the signature under 3-402 serves a different
function than does the signature under 9-402. Therefore, any
attenpt to anal ogize the two sections is m spl aced.

The instrunent in question, the July 28, 1998 security
agreenent -fi nanci ng statenent, was prepared by River Vall ey,
according to the testinony of River Valley' s president, Janes
Biggers (“Biggers”). Elbert Crawmford' s nane does not appear

in the place designated on the formas “Debtor”. The
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i nstrument has a box identifying the debtor as a corporation,
not an i ndividual .

Under the applicable rules, the “debtor” referred to by
the formshould be the owner of the collateral or have rights
in the collateral. See Ark. Code Ann. § 4-9-203(1)(c) (Mchie
1991 & Supp. 1999) (a security interest is not enforceable
unl ess the debtor has rights in the collateral); Ark Code Ann
8§ 4-9-105(1)(d)(Mchie 1991 & Supp. 1999) (in an Article 9
provision dealing with collateral, “debtor” neans the owner of
the collateral).

The ot her docunents introduced into evidence not
relating to perfection, such as the assignnent and the
per sonal guarantees, are executed by Elbert Crawford, 111,
wi t hout reference to Ace Sports Managenent, LLC. Biggers
testified that the financing statenment and security agreenent
were intentionally prepared in the manner they were because in
his opinion, “I considered [ Ace and Crawford] co-debtors.”
(Tr. at 105.)

However, the evidence, including all docunments construed
t oget her, supports the inference that R ver Valley either
m sunder st ood or overl ooked the requirenents of section 4-9-
203(1)(c) of the Arkansas Code with regard to attachnment of a

security interest where the collateral is owned by soneone
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ot her than the nmaker of the note.

The signature here clearly indicates that Crawford is
si gning the docunent on behalf of the corporation and not
i ndi vidual ly because the debtor is identified as the
corporation and the nane of the corporation appears
I medi atel y above Crawford’'s signature.

If River Valley’s intent was to reflect Crawford as the
debt or who was conveying a security interest to it, there
woul d be no purpose served by designating Ace Sports
Managenment as the debtor and preparing a signature |line for
Crawford to sign inmediately below the typed nane, “Ace Sports
Managenent LLC'. Based on this evidence, the Court finds that
River Valley was not granted a security interest in the 1999
pl ayer/agent contract between Crawford and Fi sher.

Even if River Valley had effectively obtained a security
interest in the 1999 Fisher/Crawford contract, it did not file
a proper financing statenent. One of the requirenents for a
financing statenent to be effective is that “it gives the
nanes of the debtor and the secured party . . . [and] is
signed by the debtor. . . .” Ark. Code Ann. § 4-9-
402(1) (M chie 1991 & Supp. 1999). A financing statenent
“substantially conplying with the [above] requirenents .

Is effective even though it contains mnor errors which are
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not seriously msleading.” Ark. Code Ann. 8 4-9-402(8)(Mchie
1991 & Supp. 1999).

If the errors are seriously m sleading, then the
financing statenent is not effective to perfect a security

interest. Northern Coom Corp. v. Friednan (In re Leichter),

471 F.2d 785, 787 (2d G r. 1972); darence G aphics, Inc. v.

Onen (In re darence Gaphics, Inc.), 201 B.R 46, 47 (Bankr

WD.NY. 1996); In re Wallace, 61 B.R 54, 57 (Bankr. WD

Ark. 1986)(citing In re Thomas, 466 F.2d 51 (9" Cir. 1972); In

re HIll, 363 F. Supp. 1205 (N.D. Mss. 1973); In re Platt, 257

F. Supp. 478 (E.D. Pa. 1966); In re Fow er, 407 F. Supp. 799

(WD. Ckla. 1955)).

As stated by Judge Morris Arnold, “the bottomline [to
test sufficiency] is whether a third party searcher woul d be
reasonably likely to find the financing statenent.’” Arnstrong

v. Dakota Bank & Trust Co. (In re Knudson), 929 F.2d 1280,

1283 (8th Gr. 1991)(quoting B. Cark, The Law of Secured
Transactions Under the Uniform Comrercial Code 8§ 2.09(1)(a) at
2-71 (2d ed. 1988)).

In this case, as in Knudson cited above, a third party
searcher | ooking for a prior financing statement under the
nane “El bert Crawford” would not find the financing statenent

in question. River Valley proved this point with its own
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W tness who introduced the results of a UCC search by the
Secretary of State. (See River Valley Ex.35.)

The Secretary of State search found financing statenments
in favor of River Valley listing Ace as the debtor, but none
listing Elbert Crawford, 1l as the debtor. As stated by the
authors of a leading treatise on the Uniform Conmerci al Code,
“One shoul d understand why the debtor’s name on the financing
statenent is inportant and why courts are appropriately
concerned about it. The filing officer uses the debtor's
name to conpose the index and subsequent parties use the index
to find the filing.” 4 Wite & Summers, supra, 8§ 31-18 at
201- 202.

Therefore, even if R ver Valley possessed a security
interest in the 1999 contract, it was not perfected because
the financing statenent |listed the debtor as Ace, which did

not own the collateral. See, e.q., Inre Leichter, 471 F.2d at

786 (ruling that financing statenent filed only under trade
nanme was insufficient because not filed under nanme of
i ndi vi dual who was the | egal debtor under the statute).

Ri ver Valley nakes an additional argunment in its reply
brief. River Valley states that Crawford gave Ace permni ssion
to use the Fisher contracts as collateral; therefore, the

security agreenent-financing statenent given by Ace is valid
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pursuant to section 4-9-203 of the Arkansas Code. Prior to
River Valley' s argunment in its Reply Brief, all parties,
including River Valley, had argued that the right to receive
t he Fisher paynents bel onged exclusively to Crawford
individually. (See Post-Trial brief fo R ver Valley Bank at
a.)

There is sonme case | aw upholding the validity of a
financing statenment where the statenent is signed by one who

is not the |awful owner of the collateral. See, e.qd., Uni t ed

States Small Bus. Adnin. v. Guaranty Bank & Trust Co. (In re

Whatl ey), 874 F.2d 997, 1004 (5'" Cir. 1989)(hol ding that by
corporate resolution, individual consented to all ow
corporation to pledge individual’ s collateral such that

corporation had rights in collateral); Merchants Bank v.

Atchison (In re Atchison), 832 F.2d 1233, 1236 (11'" G r. 1987)

(ruling that equi pnent owner’s signature in corporate capacity
on chattel nortgage gave corporation rights in collateral);

Wawak v. Affiliated Foods Stores, Inc., 306 Ark. 186, 188, 812

S.W2d 679, 680 (1991) (finding that buyer of store had rights
in inventory before sale conpleted such that buyer’s supplier

had an attached security interest in inventory). See generally

4 Wite & Sumers, supra, 8 31-6 at 128.

However, in this case there is no evidence that Crawford
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transferred any right to Ace to receive his agent conm ssions
from Fisher. The only evidence on this subject was that these
conmmi ssions are required to be paid to an individual by
Nati onal Basketball Association regulation. Therefore, R ver
Valley's alternative argunment is without nerit.

Il

BONNI E JOHNSON S CLAI M
OF A PERFECTED SECURI TY | NTEREST

Bonni e Johnson (“Ms. Johnson”) clains a perfected
security interest in the 1999 player/agent contract between
Fi sher and Crawford to secure a debt owed to her in the sum of
$370, 161. 98. She contends that her claimis subordinate only
to the claimof R ver Valley.

In April or May 1999, M's. Johnson nade a |loan to
Crawford for the sum of “around $300, 000.00.” (Tr. at 212.)
She borrowed the noney she lent Crawford from R ver Vall ey.
Ms. Johnson testified that she could not renenber if she even
signed a note in favor of the bank and also said that she did
not know what a prom ssory note | ooks |iKke.

She stated that the idea of the loan to Crawford was
proposed to her by her husband, James H. Johnson, who is a
menber of the Board of Directors of River Valley, and Biggers,
President of River Valley. Janmes Johnson testified that he

was “a party to it. | did not exactly arrange it.” (Tr. at

33



204.) He stated that he was excused fromthe board neeting
when the loan to Ms. Johnson that funded the Crawford | oan
was di scussed.

M's. Johnson could not renenber the terns of her |oan
fromthe bank, such as the date of maturity or the interest
rate. She testified that the | oan proceeds from Ri ver Valley
were transferred into her account, but also stated that the
| oan proceeds fromthe Bank were never disbursed to her
directly, and instead were transferred to a “l oan account” and
fromthere to Crawford’ s account. Ms. Johnson coul d not
expl ain what she neant by a “loan account.” (Tr. at 238.)

Wth regard to the transaction between Ms. Johnson and
Crawford, she testified that Crawford signed a prom ssory note
in her favor (Tr. at 212), but also said there was no note.
(Tr. at 204.) Furthernore, she could not recall the interest
rate assessed on the loan to Crawford.

The nonies lent to Ms. Johnson by River Valley have
since been repaid by her from her personal resources. The
only document she introduced to corroborate her testinony was
a copy of her check to River Valley Bank in the sum of
$235, 276. 03, dated Cctober 4, 2000. Admtted w thout
obj ection, the copy of the check revealed only the front of

t he docunent wi thout evidence of bank markings or notations on
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t he back.

Totally uninfornmed of the details of the transactions,
M's. Johnson has failed to produce docunentary evidence to
support her testinmony. The Court draws a negative inference
fromher failure to produce the docunments supporting her
claim especially in view of the discrepancies in her
testi nony. Even though River Valley surely possesses the
records to show how the | oan proceeds were disbursed to Ms.
Johnson and then to Crawford, neither R ver Valley nor Ms.
Johnson chose to offer them

On this record, the evidence | eaves consi derabl e doubt
that Ms. Johnson made a bona fide |loan to Crawford. Wen
asked why the bank did not nake the |loan directly to Crawford
I nstead of involving Ms. Johnson, Biggers stated, “[We just
felt it was tine that we needed to back off . . . .” (Tr. at
103.)

When asked whether the |loan to Crawford woul d have
exceeded River Valley’s loan Iimt of $500, 000.00, Biggers
replied that it would not. However, it is noteworthy that the
record here establishes that the clains of R ver Valley and
M's. Johnson total approxi mately $660, 000. 00, without counting
a $50, 000. 00 paynment transferred from Fisher’s Snmith Barney

account to River Valley in Novenber 1999.
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As to Ms. Johnson’'s claimof a perfected security
interest in the 1999 player/agent contract, she supports her
claimby relying on the assignnent dated Septenber 1, 1999, by
Crawford of his right to receive conm ssions from Fisher.
Thi s assignnment, which purportedly was nade jointly to River
Val | ey Bank and Ms. Johnson, was attached to a financing
statenent filed of record on Septenber 1, 1999, with the
Circuit Court of Pulaski County, Arkansas, and on Septenber 7,
1999, with the Secretary of State. (See River Valley Exs. 27
and 28.)

The financing statenents showed River Valley as the
secured party and Ace Sports Managenent as the debtor
Nei t her statenent was signed by Ms. Johnson or |listed her as
a secured party, although she signed the attached assi gnnent
docunent .

Under applicable Arkansas |aw, a security agreenent is
“an agreenent which creates or provides for a security
interest.” Ark. Code Ann. § 4-9-105(1) (Mchie 1991 & Supp.
1999). A docunent which does not purport to grant a security
i nterest cannot be relied on as a security agreenent. Meeks v.

First Bank of South Ark. (Inre Tracy's Flowers & G fts,

Inc.), 264 B.R 1, (Bankr. WD. Ark. 2001) (docunent purported

to be a security agreenment communicates parties’ intent to
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provide for security interest); Gbbs v. King, 263 Ark. 338,

342, 564 S.W2d 515, 517 (1978)(no grant of security interest
existed in collateral, even though a financing statenent was

filed); Central Ark. MIlk Producers Assoc. v. Arnold, 339

Ark. 799, 801, 394 S.W2d 126, 127 (1965)(note which did not
create lien or retain title cannot serve as a security
agreenent).

M's. Johnson has produced no evidence that Crawford
granted her a valid security interest in the 1999 Fi sher
contract with Crawford by the execution of a security
agreenent. There is no | anguage in the assignnent or on the
face of the financing statenment that purports to convey a
security interest to Ms. Johnson such that either docunent
m ght be construed as a security agreenent.

Mor eover, as discussed with regard to River Valley, the
erroneous listing of the debtor as “Ace” rather than Crawford
is also fatal to Ms. Johnson’s claimof a perfected security
interest. Therefore, Ms. Johnson’s claimto a perfected
security interest in the 1999 player/agent contract between
Fi sher and Crawford is unsupported by |aw or fact.

I V.

NATI ONAL BANK OF ARKANSAS CLAIM OF A PERFECTED SECURI TY
| NTEREST

Begi nning in January 1998, NBA nade a series of |oans
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to Ace that were personally guaranteed by Crawford. After
nunmerous renewal s and new advances, Ace is indebted to NBA in
t he sum of $647,031.56, as of July 25, 2001.

In connection with a | oan from NBA, Crawford executed a
security agreenent on February 27, 1998. The coll ateral
i ncluded Crawford’ s accounts and other future rights to
paynent. The security interest granted by Crawford was never
perfected through a properly filed financing statenent.

On April 28, 1998, NBA filed a financing statenent and
security agreenent dated April 20, 1998, with the Secretary of
State and Circuit Court Cerk of Pulaski County. (NBA Exs. 22,
23.) The Debtor is identified as “Elbert Crawford, I1I1,” and
the financing statenent is signed by Elbert Crawford, Il1l. The
collateral is identified as the 1996 contract between Fisher
and Crawmford and the 1995 contract between Crawford and
Corliss WIIlianson.

Al t hough the financing statenments were filed properly
with the Secretary of State and the Circuit Cerk of Pul ask
County, Arkansas, the collateral |isted does not describe the
1999 contract between Fisher and Crawford by specific
reference. Furthernore, the description of the collateral does
not include notice of a claimof a security interest in after-

acquired property.
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On May 4, 1999, NBA filed a conbination financing
statenent and security agreenent with the Secretary of State
of Arkansas. The docunent |isted Elbert Crawford as the
debtor, and El bert Crawford, Il1l, in his individual capacity,
signed the docunent as debtor. NBA filed the docunent with the
Circuit Cerk of Pulaski County, Arkansas, on May 21, 1999.
The description of the collateral included “[a]ll rights I
have now and that | may have in the future to the paynent of
noney. . . .” (NBA Exs. 49 & 50.)

NBA contends in its brief that its security interest in
the 1999 Fisher/Crawford contract has priority over that of
t he ot her banks and M's. Johnson by virtue of its 1998
filings. |Its first argunent is that all of the other
claimants to a perfected security interest in the 1999
Fi sher/ Crawford contract had actual know edge of NBA's prior
unperfected security interest in Ctawmford’ s future rights to
paynent. NBA asserts that because of the other clainmants’
actual know edge, NBA was not required to file and that the
other claimants are estopped to claima priority.

NBA bases its argunent on the theory that the UCC
enbraces the concept of actual notice, as exenplified in
section 4-9-401(2). This section provides that a filing in an

I mproper place is effective agai nst any person who has
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know edge of the contents of the inproperly filed financing
statenent. Ark. Code Ann. 8§ 4-9-401(2) (Mchie 1991). However,
this provision is not applicable in the instant case, where
the dispute is over priority of conflicting security interests
in the sane collateral and does not involve a financing
statenent filed in the wong | ocation.

The proper code section to apply is section 4-9-
312(5)(a), which instructs howto determne priority between
conflicting security interests. The section provides that
priority dates fromthe tinme a filing is first acconplished
covering the collateral or the tinme the security interest is
first perfected, whichever is earlier. Ark. Code Ann. § 4-9-

312(5)(a) (Mchie 1991 & Supp. 1999). J.J. Faulkner v.

Contractor’'s dass Co. (Inre Contractor’'s dass Co.), 152

B.R 270, 272 (Bankr. WD. Ark. 1992) (citing Affiliated Food

Stores, Inc. v. Farners & Merchants Bank, 300 Ark. 450, 780

S.W2d 20 (1989)).

A perfected security interest prevails over a prior
unperfected security interest, even if the perfecting party
had notice of the prior interest when he took his security

interest. Sacks v. Rothberg, (In re Rothberqg), 127 B.R 294,

296 (Bankr. D.C. 1991); Fow er, 611 P.2d at 60 n. 3.
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Therefore, NBA' s unperfected security interests will not
take priority over security interests perfected by others,
regardl ess of whether the other secured parties had know edge
of NBA's prior unperfected security interest.

The second argunent advanced by NBA is that its financing
statenent filed April 1998 created a perfected security
Interest in the 1999 Fisher/Crawford contract even though the
description of the collateral in the financing statenent did
not refer either generally or specifically to the 1999
contract. NBA argues that the reference to the 1996
Fi sher/ Crawmford contract was sufficient to put interested
parties on notice that NBA also clainmed a security interest in
t he 1999 contract.

NBA's only authority for this proposition is the case of

In re Fogarty, 114 B.R 788, 792 (Bankr. S.D. Fla. 1990). The

court in Fogarty held that the intrinsic value of ol der
t hor oughbred mares is the ability to produce foals. The court
concl uded that the description of mares in the financing
statenent was sufficient to describe the mares’ offspring,
even though the offspring were not specifically referenced in
the collateral description

However, the facts in Fogarty are not anal ogous to the

facts in the instant case. Each player/agent contract was
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negoti ated and agreed upon separately as required by the
Nat i onal Basketball Association rules. In testinony, Fisher

specifically addressed the issue of whether a new player/agent

contract was negotiated. He explained that, “after . . . the

‘96 contract expires . . . |I'mbasically unenpl oyed again. So
in order for sonmeone to represent ne . . . | have to hire an

agent . . . because the ‘96 deal was over, it requires your

agent as well as yourself to sign a new player agent
contract.” (Tr. at 412.)

It is true that sonme collateral by its nature is bound to
i nclude after-acquired property because the collateral is
constantly turning over; therefore, the collateral is usually

considered as a single entity. Anerican Enployers Ins. Co. V.

Anerican Sec. Bank, 747 F.2d 1493, 1500 (D.C. G r. 1984)

(citing Manchester Nat’'l Bank v. Roche, 186 F.2d 827 (1t Gr.

1951); Rosenberg v. Rudnick, 262 F.Supp. 635 (D. Mass. 1967);

In re Platt, 257 F.Supp. 478 (E.D. Pa. 1966)). But the

collateral in this case is not of that category.

If in the April 1998 financing statenent NBA intended to
describe future contracts between Fisher and Crawford as
collateral, the bank could have sinply placed a mark in the
appropri ate box adjacent to a printed provision describing

after-acquired rights. NBA either neglected to check the
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appropriate box or did not intend to do so.

Therefore, NBA did not perfect its security interest in
the 1999 Fisher/Crawford contract until My 1999 when it filed
a financing statement with a statenent describing the 1999
contract as collateral as required by sections 4-9-110 and 4-
9-402. See Ark. Code Ann. 8 4-9-110 (Mchie 1991) (description
is sufficient if it reasonably describes collateral); Ark.
Code Ann. 8 4-9-402(1) (Mchie 1991 & Supp. 1999) (sufficient
financing statenment indicates the types or specific itens of

collateral). See also Ward v. First Nat'l Bank, 292 Ark. 21,

23, 728 S.W2d 149, 150 (1987) (ruling that financing
statenent nust have a description broad enough to enconpass
after-acquired property in order to perfect security interest

In after-acquired property) (citing Security Tire & Rubber Co.

v. Hass, 246 Ark. 1113, 441 S.W2d 91 (1969); United States

v. Riceland Foods, Inc., 540 F. Supp. 1258, 1262 (E.D. Ark.

1981)) .
|V,

MERCHANTS AND PLANTERS BANK' S CLAI M OF A PERFECTED SECURI TY
| NTEREST

On Septenber 25, 1998, a prom ssory note in favor of M&
P in the sumof $150, 000.00 was executed by Ace and by
Crawford and his wife Andreia Crawford, both individually. The

note was due to be repaid on demand and if no demand then on
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Sept enber 24, 1999.

On Septenber 24, 1998, Ace, Crawford and Andreia
Crawford, individually, executed a security agreenent in favor
of M& P to secure all debts now and in the future. Several
items of collateral were described in the security agreenent
i ncludi ng “Standard Pl ayer Agent Contract regardi ng Derek
Fi sher dated March 28, 1996, and subsequent agreenents made
thereto.” (M& P Ex. 2.)

In order to perfect its security interest, M& P caused a
financing statenent to be filed on Septenber 24, 1998, with
the Secretary of State and on Septenber 30, 1998, with the
Circuit Clerk of Pulaski County, Arkansas. The Debtors are
identified in the upper left corner as Ace Sports Managenent,
LLC, Elbert Crawford, Ill; and Andreia Crawford. The
col l ateral described in the financing statenent included
“Standard Pl ayer Agent Contract regardi ng Derek Fisher dated
March 28, 1996, and subsequent agreenents nade thereto.”

Wth regard to secured transactions, the Arkansas Code
provi des: “any description of personal property . . . is
sufficient whether or not it is specific if it reasonably
i dentifies what is described.” Ark. Code Ann. § 4-9-110
(Mchie 1991). As stated by Wiite and Summers, “The primary

function of the description in 9-402 is to put third parties
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on notice.” 4 Wite & Sumers, supra, 8 31-4 at 107.

Uni on Bank argues that the phrase “subsequent agreenents
thereto” used in connection with the description of the 1996
pl ayer/ agent contract between Fisher and Crawford i s anbi guous
and can reasonably be interpreted as neani ng subsequent
agreenents related only to the 1996 contract.

M & P argues that the phrase “subsequent agreenents
thereto” should reasonably be interpreted as referring to
subsequent agreenents between Fisher and Crawford. Under M &
P's interpretation, the collateral description would include
the 1999 Fisher/Crawford contract and woul d satisfy the
description requirenents as specified by |law. See Ark. Code
Ann. 8§ 4-9-402(1)(Mchie 1991 & Supp. 1999) (financing
statenent is sufficient if it describes the types or itens of
collateral).

The phrase “subsequent agreenents” standing al one woul d
clearly refer to agreements between Fisher and Crawford
executed after the 1996 contract and woul d include the 1999
contract at issue. However, the addition of the word “thereto”
at the end of the phrase results in anbiguity. “Thereto” is
defined as “to it, to that.” New Webster's Dictionary and
Thesaurus of the English Language 1025 (1992). Uni on Bank

argues that the word “thereto” refers only to the 1996
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contract. However, this argunent seens illogical since the
specific reference to the 1996 contract would include and not
excl ude any anendnents to it.

Steve Davis of M & P' s hol ding conpany entered into the
| oan agreenent with Ace and the Crawfords on M & P s behal f.
He testified that the bank intended the description to include
any subsequent contract between Fisher and Crawford because at
the tine of the loan, the 1996 contract would expire in one
year and would not be sufficient to fund the loan. M& P's
security interest was perfected by filings conpleted in
Sept enber 1998.

There is no statutory requirenent that the phrase “after-
acquired property” nust appear in the financing statenent to
perfect an interest in after-acquired property. Anerican

Analysis Ins. Co. v. Anmerican Sec.Bank, 747 F.2d 1493 (D.C.

Cir. 1984) (rejecting the idea that the security agreenent
“must specifically contain the talisman of ’after-acquired

property’ or its equivalent”)(quoting Frankel v. Associates

Fin. Servs. Co., 281 Md. 172, 377 A 2d 1166, 1168 (1977) and

citing In re N ckerson & Nickerson, Inc., 329 F.Supp. 93, 96

(D.Neb.), aff’d, 452 F.2d 56 (8" Gr. 1971); In re Fibre d ass

Boat Corp., 324 F.Supp. 1054, 1056 (S.D. Fla.), aff’d, 448

F.2d 781 (5" Cir. 1971); Inre Mddle Atlantic Stud Wl ding
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Co., 503 F.2d 1133, 1137 (3d Cir. 1974) (dissenting opinion)).

See also 4 Wite & Sumers, supra, 8 31-18 at 209.

In Ward v. First National Bank, the financing statenent
described the collateral by a list of specific items. The
Arkansas Suprene Court held that the description of the
collateral was not sufficient to include after-acquired
property. The Court observed, however, that a description in
a financing statenment is sufficient even w thout making
reference to after-acquired property if the description itself
suggests inquiry which would enable the third party creditor

to identify after-acquired property. Ward v. First Nat’l Bank,

292 Ark. 21, 23, 728 S.W2d 149, 150 (1987)(citing Security

Tire & Rubber Co. v. Hass, 246 Ark. 1113, 441 S.W 2d 91

(1969)).

In the case of Security Tire and Rubber Conpany v. H ass,

t he Arkansas Suprenme Court found that collateral described in
the financing statenent as “custonmer accounts receivables and
Conmpany owned inventory” was sufficient to include after-

acquired collateral. Security Tire & Rubber Co., 246 Ark. at

1114, 441 S.W2d at 92. The court adopted the principle that
“a description is sufficient which will enable third persons,

aided by inquiries which the instrunent itself suggests, to

identify the property.” Security Tire & Rubber Co., 246 Ark.
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at 1117, 441 S.W2d at 94 (citing Harry Meek, 18 Ark. L. Rev.
30 (1964)) (enphasi s added).
The so-called inquiry test has support in many

jurisdictions. Nolin Prod. Credit Assoc’'n v. Conner Deposit

Bank, 726 S.W2d 693, 697 (Ky.1987) (concludi ng that under
inquiry test, description is sufficient in a financing
statenment if it puts subsequent creditors on notice so that
they may reasonably identify the collateral upon inquiry); 4
Wiite & Summers, supra, 8 31-18 at 208 (stating that the
theory of notice filing is that a reasonably diligent searcher
“Wll be put on notice not only of a security interest but

al so on notice of what collateral is covered by the security
agreenent”).

Appl ying these principles, the Court finds that the
financing statenent in the instant case is sufficient to
enabl e a reasonably diligent searcher aided by inquiry to
identify the collateral as including the 1999 contract.

Al t hough perhaps not stated as precisely as possible, the
phrase “and subsequent agreenents thereto” certainly indicates
a reference to sonething nore than the 1996 contract.
Therefore, M & P perfected a security interest in the 1999

contract between Fisher and Crawford on Septenber 30, 1998.
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VI .
UNI ON BANK OF BENTON S CLAI M
OF A PERFECTED SECURI TY | NTEREST
On April 13, 1999, Ace executed a prom ssory note in
favor of Union Bank in the principal sum of $325,000.00. The
note was signed “Ace Sports Managenent LLC by El bert Crawford
I11, President/Manager.” Crawford executed his personal
guarantee of the note on the sane date. Union Bank is now owed
the sum of $451, 451.26 as of July 20, 2001.

Crawford, in his individual capacity, executed a
security agreenment in favor of Union Bank of Benton dated
April 13, 1999. (UBB Ex. 7). The collateral was described as
Crawford' s interest in “all the Debtor’s present and future
accounts, . . . all additional anounts due to the Debtor from
any custoner or client, irrespective of whether such
addi ti onal anounts have been specifically assigned to the
secured party. . . .” (UBB Ex. 7.) Crawford al so executed an
i dentical docunent on behalf of Ace Sports Managenent LLC on
t he sanme date.

Al'so on April 13, 1999, four financing statenments were
prepared by Union Bank and submtted to Crawford for
signature. Two of the financing statenents |isted Ace Sports

Managenent LLC as the debtor and were signed “Ace Sports
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Managenment LLC by El bert Crawford |11l President.” (UBB Exs. 5
and 6.) These financing statements were filed of record on
April 13, 1999, with the Secretary of State and the G rcuit
Clerk of Pulaski County. The description of the collateral was
the sane as contained in the security agreenents.

The other two financing statenents |listed the debtor as
“El bert Crawford” in the appropriate box on the form However,
bot h fi nancing statenents were signed “Ace Sports Managenent
LLC by El bert Crawford I1l, President”. (UBB Exs. 8 and 9.)

NBA argues that Union Bank’s security interest is
unperfected because the financing statenent upon which it
bases its secured claimis not signed by the debtor/owner of
the collateral but by the corporation Ace. Union Bank argues
that the error in the signature is a mnor error that is not
seriously msleading and, thus, is effective pursuant to
section 4-9-402(8) of the Arkansas Code.

One of the formal requisites of an effective financing
statenent is that it is “signed by the Debtor . . . 7 Ark
Code Ann. § 4-9-402(1) (Mchie 1991 & Supp. 1999). As stated
previously, “debtor” in this context refers to the entity that
has rights in the collateral. Ark. Code Ann. § 4-9-
203(1)(c)(Mchie 1991 & Supp. 1999).

A financing statenent which is not signed by the Debtor

50



is invalid. Failure to obtain the signature of the debtor is
not a mnor error within the neaning of the substantia
conpl i ance provision of the Arkansas Code, section 4-9-402(8).

Mdlantic Nat’'l Bank North v. Borg-Warner Acceptance Corp. (In

re Mayo), 112 B.R 607, 648 (Bankr. D.Vt. 1990); Milti-Photo

Inc. v. Mark Twain Bank (In re Multi-Photo Inc.), 62 B.R 159,

161 (Bankr. E.D. Mb. 1986); Pischke v. Miurray (In re

Pi schke), 11 B.R 913, 923 (Bankr. E. D. Va. 1981); Guardi an

State Bank v. Lanbert, 834 P.2d 605, 608 (U ah 1992).

The ot her requirenents of section 4-9-402 all address the
question of adequacy of notice. In their treatise, Wite and
Sumrers point out that the general provisions of the Uniform
Commerci al Code state that a signature is for the purpose of
aut hentication. See 4 Wite and Sunmers, supra, 8 31-18 at 200
(di scussing the neaning of “signed” pursuant to section 1-
201(39) of the Uniform Conmercial Code).

The failure to obtain the debtor’s signature on a
financing statenent is usually fatal to the validity of the
statenent. However, here the debtor signed, but in his
corporate capacity and not as an individual. Unlike the
docunent filed by River Valley, Union Bank’s docunentation
i ncludes a separate instrunent in which the Debtor in his

I ndi vi dual capacity gave Union Bank a security interest. The
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Debt or cont enpor aneously executed a security agreenent and
financi ng statenent in the nanme of the corporation. Al the
ci rcunst ances present here lead to the obvious concl usion that
the error in the signature on the financing statenent is a
scrivener’s error

When the four financing statenments and four security
agreenents are construed together, the policy reason for a
signature on a financing statenent (authentication) is
fulfilled, and the error in signature is mnor. Lines v.

Nati onal Cash Register Co. (Inre Geen MIIl Inn, Inc.), 474

F.2d 14 (9th GCr. 1973) (ruling that financing statenent
referring to individual debtor but signed with corporate
signature substantially conplied with section 9-402); Pl enens

v. Didde-d aser, Inc., 224 A 2d 464 (Md. 1966) (hol di ng t hat

t he purpose of financing statenent signature is to
aut henti cate the docunent and that corporate debtor’s
signature as individual did not destroy validity of the
docunent) .
Therefore, Union Bank perfected its security interest in
the 1999 contract on April 13, 1999.
VII.
THE ASSI GNMENT TO RI VER VALLEY BANK

The parties have devoted a consi derabl e anount of
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attention to the issue dealing with the purported assi gnnent
of the 1999 player/agent contract by Crawford to River Valley
and Ms. Johnson on Septenber 1, 1999, as it affects Fisher's
ri ght of setoff.

The maxi mum anount Fisher will ever owe to Crawford is
$840, 000. 00, and Fi sher has established a right of setoff in
t he amount of $397,500.00 plus attorney's fees and costs. The
anount remaining for the three banks with perfected security
interests to divide is $442,500.00 or |ess, depending on the
running of interest, award of attorney's fees and Fisher's
decision on the last two years of his contract.

The issues surrounding the validity of the assignnent are
noot because there is no value to be distributed to clains of
creditors who are unperfected. Ark. Code Ann. § 4-9-
301(1)(a)(Mchie 1991 & Supp. 1999). Three clains totaling
$1, 270, 175.80 were perfected before the assignnent to River
Vall ey and M's. Johnson; therefore, Crawford had nothing |eft
to assign when he assigned his interest in the 1999 contract
on Septenber 1, 1999. Neither Union Bank, NBA or M & P have
any | egal defense to Fisher's claimof setoff, and they are
not involved in this dispute over the assignnent.

SUMVARY

Pursuant to the preceding discussion, M& P perfected its
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security interest in the 1999 contract between Fisher and
Crawford on Septenber 30, 1998, and has first priority to
secure its claimfor $171,693.03. Union Bank perfected its
security interest in the 1999 contract between Fisher and
Crawford on April 13, 1999, and has a second priority to
secure its claimfor $451, 451.26. National Bank of Arkansas
perfected its security interest in the 1999 contract between
Fisher and Crawford on May 4, 1999, and has a third priority
to secure its claimfor $647.031.56. River Valley and Ms.
Johnson are unsecured creditors and have no security interest
in the 1999 contract.

Fi sher is indebted to Crawford in the m ni mrum sum of
$600, 000. 00 or the maxi mum sum of $840, 000. 00. These suns are
due at the rate of $120, 000.00 per year and payable in August
of the year preceding the basketball season as the parties
previ ously agreed.

Fisher is permtted the follow ng setoffs:

a. $75, 000. 00 advanced Decemnber 1998
b. $120, 000. 00 advanced August 1999
C. $22,500. 00 advanced Novenber 1999

d. $180, 000. 00 i n unauthorized transfers on
Novenber 18, 1999.
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e. Attorney's fees and costs payable to Wi ght,
Li ndsey & Jennings as determ ned by the
Court after notice and heari ng.

IT 1S SO ORDERED.

JAMES G M XON
U S. BANKRUPTCY JUDGE

DATE:  11-29-02

Lance MIler, Esq.

Scott Vaughn, Esq.

Darwi n Davi dson, Esg.

Alex G Streett, Esg.

James V. Coutts, Esq.

| saac A. Scott, Esq.

El bert Crawford, 111, Debtor
Randy Rice, Trustee

Ri chard Ransay, Trustee
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